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Nos. 20,391, •J(),:J<)2, 20,:^9r{

IN THE

United States Court of Appeals

For the Ninth Circuit

DoxAi.n ScoiT,
Petit io7ier,

vs.

Com MISSION i:h of Internal Rkvenue,

Rcspondod.

Robert Scott,
Petitioner,

vs.

No. 20391

VNo. 20392

No. 20393

Commissioner of Internal Hevenue,

Respondent.

Estate of Btrt Epsall, Deceased,

Mary E. Edsall, Executrix,

Petitioner,

vs.

Commissioner of Intei^nal Kevenue,

Respondent.

Appeal from the Judgment of the Tax Court of the United States

Honorable Craig S. Atkins, Judge

PETITIONERS' OPENING BRIEF

JURISDICTION

This is all ap])oal, or ])etiti()n of review, from tlie

decision of tlic Tax Court of tlie United States up-



holding a determination by the Commissioner of In-

ternal Revenue of estate tax deficiency in the Estate

of Raymond R. Scott, deceased.

Petitions of Redetermination were timely filed with

the Tax Coui-t of the United States on May 28, 1963,

for re\dew of the Decision of the Commissioner of

Internal Revenue. (Trans, of Rec. pages 1 and 10.)

A Petition of Review of the three cases herein con-

solidated was timely filed before this Couii; on August

5, 1965 (Trans, of Rec. pages 160 and 176), pursuant

to Internal Revenue Code, Section 7483. This Court

has jurisdiction to review the judgment of the Tax

Court under and by ^drtue of Section 7482 of the

Internal Revenue Code.

STATEMENT OF THE CASE

The following facts were submitted by stipulation

before the Tax Court:

The decedent. Dr. Raymond R. Scott, a resident of

California, died testate on December 1, 1958. His

wife, Ruth Scott, died testate on October 28, 1957.

Sometime prior to decedent's marriage to Ruth Scott

on June 11, 1928, he took out two (2) life insurance

policies on his own life. After their marriage, and

while living in California, the decedent purchased

with community funds eight (8) more insurance pol-

icies on his life. After their marriage all premimns

paid on all policies were from community funds.

(Trans, of Rec. pages 55-56.)



On flic (lav that K^itli Scott executed licr Last Will,

naincl>' Scjjtciiihci- IM), l!)r)7, she wi-otc a letter to In r

two sons, Donald Seott and Ixohei't Scott, concerning;'

tlie life insurance ]iolicies which e\])r(^sRed lier con-

cern o\'ei' continuance ot' the payment of ])remiuins

in the e\-ent of her death pi-ior to that of hej* hushand.

Dr. Ixayinond \\. Scott. (See Kxhihit 4-1) to Stipu-

lalitJU of Facts.) (Ti-ans. of l\ec. i)ai;"e US.)

At tlie ti?n(> of her deatli, Ixuth Scott was the pri-

inai'v heiK^ticiarv on each ])olicy and the Scotts' two

childi'cn, Donald and Hohert, were contingent beno-

ficiai'ies. (^Trans. of Ree. ])aii'o 56.)

By lier Will, Kuth Scott be(|U(*athod all of her com-

nnniity interest in her husband's medical pi-actice to

her husband, tlu* dec(Hlent, and be(|ueathed the rest,

residue and remaindei' of her estate to Robert and

"Donald Scott. (Trans, of Rec. pace 94.) Tier estate

was ])rol)ated in Fi-esno County, Califoi-nia. On June

2:], IfKlS, the Estate of Ruth Scott file<l a Fed(u-al Es-

tate Tax Return with the District Director ol' Intei-nal

Revenue at San Francisco, California. Thei-ein the

executor of her estate did not include in the ui-oss es-

tate any amount on accomit of the life insurance ])ol-

icies.

In 1959, rollowinii' the decision in rnihd Sfafrs e.

Sfdvnrf (C.A. 9), 270 F. 2d 894, the executor of the

l\stat(^ of Ruth Scott agreed with the Disti'ict Direc-

tor of Fnternal RevcMuie that an amount of $ir),9U).7()

(e<|ual to one-hair (d' the cash sui-render value nC the

life insurance ])olici(»s as of the date of Ruth Scott's

death) was ])ropeily in.cludible in her gross estate.



The executor caused to be paid the additional estate

tax resulting from such inclusion. (Trans, of Rec.

page 56.)

At some time after the death of Ruth Scott, the

decedent changed the insurance policies by desig-

nating Robert and Donald Scott as primary bene-

ficiaries. (Trans, of Rec. page 57.)

During the period between the death of the de-

cedent's wife and the death of the decedent, premi-

ums of $4,550.68 bcame due and payable on the poli-

cies. Of this amount $2,702.30 was paid by Donald and

Robert from that portion of their mother's estate to

which they were entitled as legatees. These pajTuents

were made by Donald and Robert to prevent the pol-

icies from lapsing since the decedent was not in a

position to make, or did not make, the necessary pay-

ments when they came due. (Trans, of Rec. page 57.)

Two months prior to his death, the decedent bor-

rowed from the life insurance company $11,495.05 on

one of the policies of insurance on his life, receiving

a check therefor. However, this check was not cashed

prior to the decedent's death. (Trans, of Rec. page

57.)

The decedent's estate was probated in Fresno

County, Califoraia. The decedent's estate tax return

was filed on February 29, I960, with the District Di-

rector of Internal Revenue at San Francisco, Cali-

fornia. In the estate tax return the executor included

in the gross estate the amount of $57,173.43 purport-

ing to represent one-half of the insurance receivable

by beneficiaries, other than the decedent's estate,
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uiulcM- policii's oil tlu' life of tlif (ItM'cdcnt. Tlic ic-

spoiidcnt (IctcniiiiH'd (and the parties aurcc) that

the aiiumiit ol' insurance set reeei\al)le was $1 ir),474.18

(^l)eiiig tile laei' aini>init of the jtolicies, less anmnnts

l)(iiT(nved against the jjolieies, iiK ludinix the amount

of jf I 1,41 ).").().") IxuTowed hy tlie deeedent t\V(» niontlis

I)ri(ti' to his (h'ath). lie then determined that tliat

amount, less, however, th(> amount of if<ir),})4().7() which

had been pre\iously inchided in the deceased wife's

iiToss estate, ot" a TK^t amount of $99,527.72, shouhl })e

included in the decedent's g*ross estate. Since there

had heen included in the retui'U on a<-count of the

policies an amount of $57,17;).4)^), the lu^t increase de-

lerniiiu-d by the respondent in this respect was $42,-

354.29.

In the estate tax return there was included in the

i;-ross estate the amount of $5,757.52, i-e])resenti]m'

one-half of the amount borrowed bv the decedent, and
t

represented by tlie check wliicli the deeedent had not

cashed. In determininu the deticieney the res])ondent

included in tho gross estate^ the entire amount of $11,-

495.05.

In determiniim' the deficiency the r(*spondent

treated tli(^ amount of preiniunis paid by Donald and

Robei-t Scott, $2,7()2.:]0, as d(»bts of the decedent and

allowed such amount as a (le(hiction in com}>utin';' the

taxable estate.

Aftei- the death of the decedent tlie ])roceeds of all

the insurance policies, as well as the othei- assets of

the cb'cedent's estate, wei-e distributed to the bene-

ficiaries, Donald and I\ol)ert Scott.



SPECIFICATION OF ERROR

Petitioners contend that the judgments appealed

from are not in accord with law in that the Tax Court

erred in holding that all of the proceeds of the ten

(10) life insurance policies insuring the life of de-

cedent, Raymond R. Scott, to-wit, $115,474.48, less

$15,946.76 previously included in the gi'oss estate of

the predeceased spouse, Ruth Scott, were includible

in the gross estate of said decedent for federal estate

tax purposes, and that the Travelers Life Insurance

Company check in the amomit of $11,495.05 was

wholly includible in said decedent's gToss estate;

whereas only one-half of the proceeds of the said in-

surance policies and one-half of said check should

have been inchided in the gross estate of said decedent

for estate tax purposes.

ARGUMENT

Petitioners respectfully submit that the law^ of the

State of California is controlling in determining the

character, nature and quality of property bequeathed

or devised and that the subject life insurance policies

were community property of Raymond R. Scott and

Ruth Scott and that the Travelers Life Insurance

Company check was attributable thereto; petitioners

submit that at the time of his death, Raymond R.

Scott had incidents of ownership in only one-half of

said policies and had only a one-half interest in the

su])ject check, that the community property interest

of Ruth Scott in said insurance policies was willed

by her and distributed from her estate to her sons,



Donald Scott and KolxM't Scott, and that licr said sons

t»\vnc(l onc-liair of tlic policii^s, the check and their

entitlements nn the dale of death ul" Ka\Jiioii(l K.

Scott.

I.

The natnre, charactei- and (juality of (h'vised ))i-op-

orty I'or estat(^ tax pnrposes is (h'|)endent n])on local

law. The (jnestion of whethei- the interest of the wiTr

in her hnshand's life insnrance ])olicios is inclndihle

in he!" estate for tax puiposes is controlled and de-

t(M-nnned bv state law.

U. S. r. A. (). Sfrwarl, 270 Vvd. 2d 894;

BIdir r. Coin wissioner of Infcnuil 'Revenue,

300 U. S. 5;

Poe V. Seaborn, 282 U. S. 101;

LiUKj r. Coniniissioiief of Inti rnal Revenue, 304

U. S. 264.

II.

Under California law, an insnrance ])olicy is ])ro"|i-

orty. It can he sold, assiuiu'd or hecjneathed hy the

owner thereof. Its extrinsic valne to tlie ownn- is as

c^reat as thon^'li lie held a i)roinissory note of the in-

surance coni])any ))ayal)le npon the event of death. It

is a chose in acti(m which is satisfied npon ])aynient to

the owner thereof

—

title to the ])roceeds followini;' title

t^ tlie ]iolicy.

Blethen v. Poeifie Mntuol Lif< histtranee Co.,

198 Cal. 91, 98, 243 Pac. 431 :

In re DohhrJ, 104 Cal. 432, 38 J^ic. 87;

California In^mranre Code, ^ 10130:

10 Cal. J hi: 2d 695.
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In California, when property is acquired during a

marriage Avith community funds, the same constitutes

community property. Likewise, the rents, issues and

profits of community property are community in

character.

California Civil Code, §§ 162, 163 and 164;

Boyd V. Oser, 23 Cal. 2d 613, 621, 145 Pac. 2d

312.

An insurance policy insuring the life of the husband

is community property if the premiums have been

paid for out of commimity fmids and by the same

token, "the proceeds of an insurance policy, the pre-

miums on which have been paid out of commmiity

assets, are commmiity property . .
."

BletJien v. Pacific Mutual Life Insurance Co.,

198 Cal. 91, 99, 243 Pac. 431;

Neiv York Life Insurance Co. v. Bank of Italy,

60 Cal. App. 602, 214 Pac. 61;

Union Mutual Life Insurance Co. v. Broder-

ick, 196 Cal. 497, 238 Pac. 1034;

Travelers Insurance Co. v. Fancher, 219 Cal.

351, 26 Pac. 2d 482

;

Grimm v. Grimm, 26 Cal. 2d 173, 157 Pac. 2cl

841;

Witkin, Summary of California Law of Com-

munity Property, Section 152(a)

;

9 Stanford Latv Review 239.

ITT.

Prior to 1927 the decisions of the California Courts

indicated that the A\'ife had only an '^ expectancy" in



conuuunity assets; however, in 11*27 the Iri^nslaturc

enacted Calirornia Civil Code M()I(a)' wliicli has

l)ecn aeeeptod as esta})lis]iiTiu- tliat the wife lias a

"vested" interest in coniinnnity property. Tlie wife's

connnunity pro})erty interest, sul)jeet to administra-

tion, heh>n«is to her and "nexcr did beh)n^' t^) the hus-

band".

EstiUe of Kind, Li) C^al. iM \VA, 36:?, 121 Pac. 2(1

716:

Estate of KcUcji, 122 Cal. App. 2d 42, 264 Pac.

2d 210.

Durinir lior life the wife may sell or assipi h(>r eom-

munity pro])erty intei-ests to whomever she may

choose. By a like token, she may upon hoi* death d(^-

\ ise or hecpieath her share ol* the community pi'oi)-

erty.""^

''In the State of California a wife has a one-half

interest in connnunity i)roperty. It is true the

husband retains ]")ossession and control of com-

munity ])ei*sonal ])ro])erty (Calif. Civil Code 172)

but the husband cannot devise the wife's interest

^California Civil Code, § 161(a) :

"The respective interests of the husbaml and wife in

connnunity property (hirinj; cdntinunnce of the inarria«re

relation are present, existing and ocjual interests under the

management and control of the husband as is provided in

Sections 172 and 172(a) of the Civil Code. This section shall

be construed as defining: the resj)ective ititerests and rights

of husband and wife in the couiniunity propc!-ty."

••^Califomia I»robate Code, §201:
"Upon the death of either husband or wife, one-half of

the community proi)erty belonprs to the surviving' spouse:

the other half is sul)ject to the testamentary dis]K)sition of

the decedent, and in the absence thereof f;oes to the sui'vivin^r

spouse, subject to the provLsion.s of Sections 202 and 20:J

of this code."
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in community property, either real or personal

(California Probate Code §201, 201.5). She has

such an interest in community p^^operty that it

is possible for her to tvill away her portion

thereof and thus, at her death, cause a division of

the community estate. (Probate Code §202)".

(Emphasis added.)

California Trust Company v. Riddell, 136 Fed.

Sup. 7.

IV.

Life insurance policies as items of community i3rop-

erty are subject to the same rules pertaining to other

community property.

New York Life Insiirance Co. v. Bank of Italy,

60 Cal. App. 602, 606, 214 Pac. 61

;

Blethen v. Pacific Mutual Life Insurance Co.,

198 Cal. 91, 243 Pac. 431.

"We find nothing in California law which indi-

cates that life policies as items of community
property are treated by rules other than or differ-

ent from those pertaining to commimity property

generally".

V. S. V. A. 0. Stewart, 270 Fed. 2d 894.

A life insurance policy occupies no different posi-

tion than any other form of property and may be sold

or assigned by the owner thereof.

See

California Insurance Code, Section 10130;

Esswein v. Rogers, 216 Cal. App. 2d 91, 30 Pac.

2d 738.
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If the CaliroT'iiia statutoi-y law in Califoi'iiia Civil

(\h1(» vScM'tion Itil(a) and Califoiiiia l^rohatc Code 201

is lu hv L;i\i'n tlir nu'aniiiL;' wliicli its hui^uagc re-

(iniros, tlKiso wlio succeed to the wife's foniinnnitv

])r()I)(Mty iiitorcsts, by viiluf ni' her AVill, must suc-

ceed to wliatever interest slie liad at the time of lier

(leatli; nothing' Ifss and nothing- more. A\'ith iTspect

to eaeh comnuinity asset, the legatee acquires i'(|ual

status and the intcM-est o!)tained tlirouu'li inheritance

is neith(»r diminislied noi* enlai\u-ed. Tlie Tax Court's

lioldinu: has the (^iTect of causini>- a severe loss in the

])rocess of testamentary disposition. Ruth Scott, at tlie

time ol' lu-r tleatli, had a comnumity one-hall* vested

interest in the subject ])olicies. Tf her legatees suc-

ceeded to an interest in onlv one-half the cash sur-
«

render- value of these ])()licies as the Tax Court holds,

something material vanished in the ])rocess. The

California wife has, without due ])roces8, been de-

]irived of her ]iroperty and the right of testamentary

disposition of her c^itire estate. Such is not the law

in this state.

V.

The 19(>0 decisicMi of the Foui-th Disti'ict Court of

Appeals of the State of California in the case of

Estate of Mazic O. McndenhalJ, Deceased, 182 Cal.

App. 2d 441, i\ Cal. Ri)tr. 45, is the only California

Court decision directly on ])oint with the case at bar

and is fully in accord with ])etitioners' ]>osition. TIk^

Coui-t therein states that the wife mav bv her Will

dispose of her interest in c<imnnniity life iTi^urance

})olicies on the life of her husband and that her icp-
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resentatives and beneficiaries imder her Will succeed

to her exact and same position and interest therein.

In Estate of Mazic O. MendenliaU, supra, the facts

are almost identical as in the subject case. The hus-

band and wife had procured insurance policies on the

life of the husband and had paid the premiiuns

thereon out of community fimds. The same contrac-

tual rights in the policies were given to the husband

as in our subject case. There were twelve (12) pol-

icies involved. The insurance policies were paj^able

to the husband's estate. The wife died first and under

her Will she made certain small and specific becj[uests.

These bequests included the giving to her husband

personal effects, home furnishings and an automo-

l>ile, and also the giving of a $1,000.00 charitable

bequest. All of the rest and residue of the estate was

left by her to a trust. She made no specific reference

in her Will to the life insurance nor to any other spe-

cific property except as above mentioned. The ques-

tion before the Court was whether the deceased spouse

could by her Will give to her testamentary trust

one-half interest in these insurance policies. The

Appellate Court expressly held that her one-half

interest in the insurance policies went under the i^ro-

visions of her Will to the trust and, therefore, ''her

one-h/ilf interest in the insurance policies should have

been inventoried as part of her estate^'. As was stated

at pages 444 through 447:

^*An insurance policy paid for from community
funds is ordinarily community property (Estate

of Allie, 50 Cal. 2nd 794, 798 (3) (329 P. 2nd

903) ; Grimm v. Grimm, 26 Cal. 2nd 173, 175 (1)
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(157 Vixr. 211(1 Ml): New York IJfe Ins. Co. v.

iJank of Italy, (iO (\\I. .Vpp. (iO'J, ({(Hi (L'l-I P. (11) ;

P»nzz(>ll V. Kiidriss. 41 (\il. Apj). •Jnd -Uy,], MA (1)

(107 v. 2\u\ 49); Cook v. (\)ok, 17 Cal. 2!i(l (>:}<),

(>44 (1) (111 Par. 2iul :V22) . .
."

"Since tlio insurance picniiunis here involved

were all paid f]-oin comnmnity funds, and tliero

is no su5:ij:ostion that any were ])aid prior to 1927,

there is no ([uestion hut that the wife's interest

was 'present, existinu' and (Mpiar and was a vested

interest and that she has e(|ual testanientaiy

j)ower with the husband. (Odone v. Marzocchi,

34 Cal. 2nd 431, 439 (13) (211 \\ 2nd 297, 212 \\

2nd 233, 17 A.L.R. 2iid U()9) : llorton v. Morton,

115 Cal. App. 2nd 3()0, 3()4 (1) (252 Pac. 2nd
397) . .

."

"Mere acquiescence hy a dutiful wife to the legal

ris:ht of the husband to uianai>e mid control the

community personal ])roperty cannot give rise to

a presum]^tion that she agreed to siuTender her

community interest. The fact that he named his

estate as beneficiary would give no right of action

to the wife until liis death. She could, of coui'se,

give notice to the insurance company of her com-

munity claim, thereby preventing ]Kiyment of her

half interest to a thii-d ])a]-ty, but she could not

disturb the ])olicy during the husband's lifetime.

(Beemer v. Holier, 137 Cal. App. 293, 294 (5) (30

Pac. 2nd 547) ; Berniker v. Berniker, suj)ra.)

Even after his death, she would still retain her

community interest. (New York Life Ins. Co. v.

Bank of Italy, su])ra.) When the husband names
his estate as beneficiary, it will not b(» presumed

that he intended to change the character of the

property from coiimiunity to separate (Estate of
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Castagiiola, 68 Cal. App. 732, 737 (5) (230 Pac.

188) ; Estate of Wedemeyer, 109 Cal. App. 2nd

67, 71 (6) (240 Pac. 2nd 8).) Since she chose to

dispose of her right by Will, her representatives

would succeed to her rights ..."

'^We merely hold that the wife's unwritten acqui-

escence in the naming of the husband's estate as

the beneficiary did not deprive her of her com-

mmiity interest therein, and since she did by Will

devise her estate to others than her husband, her

one-half interest in the insurance policies should

have been inventoried as a part of her estate for

general inheritance tax purposes." (Emphasis

added.)

VI.

In the case at bar, the Tax Coui*t erroneously held

that the value of the wife's one-half interest in the

insurance policies consisted of only the cash surrender

value thereof at the time of her death.^ The confusion

arises by a failure of the Tax Court to recognize that

an insurance jDolicy is property, the same as a prom-

issory note, contract or chose in action. The confusion

arises by a failure to differentiate between the asset

and the value of the asset. The discomit value of a

note is not the note itself. The marketable value of

an executor}^ contract is not the contract itself. The

3In valuinpj the property interest of Ruth Scott in the life insur-

ance policies as of tlie time of her death for federal estate tax

purposes, it was aajrced by the executor of Mrs. Scott's estate that

an amount equal to one-half of the then existinoj cash surrender

value should ho. included in the s'ross estate value. This was con-

sidered a fair basis for establishino; the value of such interest in

line ^vith the decision of California Trust Company r. Riddell,

supra, and U. S. v. A. 0. Stewart, 270 Fed. 2d 894.
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value of a sliaro of stock is not the interest, in tlie

corporation. The fair niai-ket \alue oi* cash sin-i-ender

value ul" an insurance i)olicy is not the insui'ance con-

tract.

To liohl that the wife cannot hiMjuoath hov entii-e

ponununity |)ro|)erty ono-halC intei-est in an insurance

])olicy is abitrary and j^rossly unjust. J I" she has no

ricfht to hoqiioatli her entire interest, then her JiushaiKl

may otTectively de])rive lier of her i>ro])erty. Tlio

insurance iwilicv interest of the wife niav have a much

p^reattM- personal \alue to hov, ov to the person to

whom she mij;ht transfer, assign or boquoatli the

same, than its then marketable value. To hold that

she cannot be([ueath her inteTH»st in its entirety is to

inform her that she must sell, assis^n oi- transfer her

pro]^erty, other than by "Will, in order to realize the

benefits of her labor; and is tt) inform her that she

cannot of her own volition uive to her issui^ the pro-

tection and safeiiuards thev deserve. If the wife lias

no riiiiit to be<iU(\ith her entir(> interest, then a hus-

band mav with im])unitv invest the communitv for-

tune in insurance ])olicies and th(M'eby dei>ri\(' iici-

of the fruits of hci- labor.
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CONCLUSION

There is no legal or logical basis upon which one

could assert that the wife's community interest in life

insurance policies on the life of her surviving husband

at the time of her death is merely their value at the

time of her demise. Tliis would be a imique theory of

making the value of an asset the whole commodity

which the deceased may dispose of rather than the

asset itself: this would be entirely inconsistent with

the law in California or elsewhere, and also, if enter-

tained as to deceased wife's commimity interest in

life insurance contracts on her sur-^rLving husband,

would contradict the very reasoning by all Courts for

including this community interest in the wife's gross

estate, which reasoning is that such community in-

terest in the policies are the same as any other com-

munity interest and, therefore, subject to the same

laws applicable to other community interests on her

demise.

Therefore, at the time of the death of Raymond R.

Scott, the two sons, Rol)^^; and Donald Scott, had the

same interest their mother had in the subject life

insurance contracts by reason of testamentary gift

thereof from Ruth Scott which was received by them

under the distribution clause in the Decree of Distri-

bution rendered by the Probate Court in the probate

of her AVill. Consequently, only one-half of said in-

surance contracts and half their entitlements are in-

cludible in the gross estate of Ra.^Tnond R. Scott, and

since the same principles are applicable to the subject

check, ouly one-half thereof is includible in the gross

estate of Raymond R. Scott.
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Tt is respect fully sul)niitt(Hl that a revorsiil of tlio

'Pax Court's decision in this case is essential il" the

loj^c of tlie California coinniunity |»r()]>erty law is to

he ])reserve(l and if the riu:ht of tcstanientai-y dispo-

sition of community piopei'ty is to remain a mean-

ingful right to tile Califoi'nia wife.

VVii.n, CnuisTENSEN, Carter cV: Hi-axk,
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